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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellant the questions are these: 
1. Did the Court below err in failing to discharge the | 
jury or direct the jury to retire for further deliberation when 
one member did not affirmatively state that the verdict announced 


by the foreman was her verdict, but instead stated that she went 


along with the majority in finding appellant guilty on Count One 


of the indictment? 


2. Was the evidence pcesented at the trial sufficient to 
| 
establish beyond a reasonable doubt that the appellant was guilty 
| 


on Count One (robbery)? 
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JURISDICTIONAL STATEMENT 


Appellant was convicted in a two-count indictment by the Court 


below of violations of 22 D. C. Code 2901 and 3204 (Robbery and 


Carcying a Dangezous Weapon). Ye was sentenced to imprisonment for a 


period of one to five years on Count I and one year on Count! II. These 
sentences to cun concurrently. Thereafter he epplied to the District 
leave to appeal in forma pauperis. The trial judge, Judge 


McGarraghy, by order dated May 5, 1967, authorized appellant| to proceed 


on appeal without prepayment of costs, and this Court on July 15, 1967 
eppointed undersigned counsel to represent appellant. The jurisdiction 
of this Court is foundedfupon the provisions of Title 28, Section 1291 


of the United States Codé. 
SJATEHENT OF THE CASE 


t approximately 4:80 p.m. on October 9, 1966 Robert L. Nelson 
was alone in the office pt the Shell Service Station at 129 Que Street, 
§.W., Washington,’ D. cs wher. he was approached by appellant Van Dyke 
Jackson who sequested change for $5.09. As to what happened there- 
after, Robert L. Nelson testified: (TR 21-22) 

"A fellow came into the entzance of the office and 
asked for change for $5.00, exhibiting a $5-dollar 

I, in gurn, went to the cash register to get 
him change for the $5-dollar bill and he then entezed 
the inter office, slid back a pistol to load it, and 
said, I want f. ali. 
& What did you do, if anything? 
4 At this tine, I closed the cash cegister and I had 
the five ones}in my hand. And he took the five ones 


aad immediately turned end can out of the Service 
, 


Station; forgetting that he had the pistol, I gave 
chase. | And out on the sidewalk, I caught up with 
him, anid he dropped my five ones, and he said: 


Here, man, hete's the money, and he ran on with the 


§ 
pistol in his‘ hand". 


| 
When more closely questioned about the pistol and $5.00 bill) Nelson 


testified: (TR 30) 
Which hand was he holding the gun in? 
He had both hands on it. 
He had both hands on the gun? 
Yes. 
What happened to the $5-dollar bill? 
Pardon? 
Where did the $5-dollar bill so? 


I do not know. 


Can you tell me which hand he took the five ones with? 


No, I cannot." 


He further stated that he did not get the $5-dollaz bill to 


of his recollection (TR 36) 
Appellant testified as follows: (TR 93-54) 


"A. Well, first, I walked in and said, excuse me, 


the best 


until I 


got his attention, and I asked him did he have change for 


a $5-dollar bill, which I had in my shirt pocket, 


and I 


gave it to him. He laid it on the cash drawer and he 


opened the cash register and proceeded to count a 


of ones which he had nicked up out of the drawer. 


stack 


Q. All right, sir. Would you tell us what happened at 


that time? 


A. &s he turned his back to me, I had an automatile 


revolver which fell from my waist to the floor and jammed. 


When I picked it up, as he turned around, I had both hands 


on the gun trying toget the bullet out of the chamber. 


He came eoushas me with his right hand up, swinging. 

I turned to fy left and run out of the door toward 

the scout car. 

Q. Now did ae get your $5-dollar bill back? 

A. No, I didn't. 

Q. Did you fet any money from Mr. Nelson? 

A. No, I ditin’t." 
At the same time that pe was taking place Metropolitan Police 
Officers, Gannon and eyk, were stopped in front of the gas station 
in an unmarked police car. Both officers were in plain clothes and 
Officer Gannon was talking with several juveniles across the street 
from the gas station. y Officer Gannon testified that: (TR 40-41) 


A. “Just about the time I had finished speaking with 


the slash who had the bicycles in their possession, 


a 
, 


I was getting back in the cruiser, and Officer Rycyk 
said, and x betieve his words were, hey, look at this 
guy. And h j was looking to his left, which would be 
north. We were parked opposite the Shell Station at 
129 Que. He was looking at the Service Station. I 
looked over bine top of the car to my left and at that 
time I saw 4 subject running out of the gas station 
parking lot} headed almost dicectly toward. us. And as 
I ducked down and sat in the seat in the car, I con- 


,’ 
tinued looking in that direction through the window of 


the car. The subject ran to almost eight to ten feet 
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from the car and made an abrupt right turn, his r 
and continued running west in Que Street towards Second, 
and -- 

Q. Did you see him carrying anything? 
A. Yes Ma'am. He had what appeared to be a pistol 
in his hand. | 
G. Wes there anyone else that you saw running at that 
time. 

&. There was a gentlemgn running out of the gas 
station, who stopped approximately ten, fifteen feet 
from the building, and I didn't pay much attention to 
him. My attention was drawn more to the subject who 


. 


was running west on Que sec: 


| 
As to this occurrence, Officer Rycyk testified: (TR 55) | 


Q. "Did you see anything unusual happen about that time 
and place. A. Yes, I saw this man run out of the Shell 
Gas Station with a gun in his hand, and just about can 

into our ccuiser, and ran west on Cue Street, and around 
the corner, ran north on Second Street. | 


| 
Q. Did you see anyone else run after him or near him? 


A. The gas attendant. 
Did you learn his name? 

Mr. Nelson. 

Yes. What did you see Mr. Nelson do? 
He grabbed ahold of the man in the parking lot there, 


and he came over to -- ran over to the car and he asked 
| 
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us if we were police officers end he said he had 


just been held up. And we started chasing the 
4 


’ 
\ 


subject. ‘ 

Q. When you sat him grab hold of the subject, 

exactly what, if you recall, happened? 

A. The man just broke loose from him and took off. 

Q. Did you see the man throw anything down. 

A. No, I wasn't looking that close." 

The defendant was thereafter arrested in a laundromat near the 

Shell station at which time he was searched end a clip with five 
rounds of amunition was removed from his shirt pocket. (TR 67-62) 


ry 


Officer Gannon testified relative to a search of the area made by 


$ 
him as follows: (TR 156-157) 
‘ 


"Q. What did you.do after the arrest of the Defendant? 
A. After the etrest of the Defendant, to see if we 
could recover the weapon, we went back over the entice 
route that the Befendant had taken from the time that 
I had first sighted him in the alley in the rear of the 
1500 block of Second Street, and starting at that point 
where I had seen him, first seen hin. 

Q. Yes. : 
A. And started chasing. We carefully searched the 


shrubbery, window wells, stairwells, leading to base- 


ments, around the garbage can areas, and instituted 
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a very thorough search to see if we could recover 
the weapon or anything else having to do with the 
crime. 
Q. Did you find anything during this search? 
A. No Ma'am, nothing was found." 
The gun was immediately recovered by Officer Aurouze across the street 
from the laundromat. (T? 74-76) 
By indictment of the grand jury, filed November 7, 1966, appellant 
was charged in two Counts with violations of 22 D. C. Code 2902 
(robbery) and 22 D. C. Code 3204 (carrying dangerous weapons). He 
was arraigned on November 10, 1966 and entered a plea of “not 
guilty". 
The case was called for trial before Judge McGarraghy on 
March 20, 1957. The jury retired to deliberate at 2:1¢ p.m. on 
March 21, 1967 and was excused later on that evening to resume 
deliberations at 10:09 2.m. on March 22. At 3:05 p.m. on March 22, 


1967 they advised the Court by note that: "We, the jury, have been 


| 
unable to make any progress since eacly this morning. Therefore, 


we feel we have a ‘hung jury'". (2 216) Following this note the 
Court at 3:17 p.m. gave the jury further instructions commonly 

referred to as the "Allen-Charge" whereupon the jury resumed 
deliberation and at 4:39 p.m. was excused to return the next y 
at 10:00 a.m. At approximately 10:45 ».m. on March 23, 196 


jury retucned with a verdict. Subsequent to the fozeman's 


announcement thereof the following transpired: page 223 


“MR. PLEDGER: Your Honor, may I have the jury polled, 


please? 
THE COURT: Members of the jury, counsel for the defendant 
has asked that you be polled. That means that when the 
Clerk calls your individual names, you will state your 
individual verdict. Do you understand that? You probably 
have been polled before in other cases; but, in other words, 
your foreman has stated your verdict. You will now each 
individually state your verdict as the Clerk calls your 
name. 
THE DEPUTY CLERK: Mrs. Aminta R. Knight, what say you as 
to the defendant on count one of the indictment? 
MRS. KNIGHT: I went along with the majority -- guilty. 
THE COURT: What did you say? 
MRS, KNIGHT: I went along with the majority. 
THE COURT: Guilty? 
MRS. KNIGHT: Yes. 
THE DEPUTY CLERK: On count two of the indictment? 
MRS, KNIGHT: Guilty. 
The remaining jurors assented to the verdict as stated by the foreman 
and the jury was discharged. 
On May 5, 1967 appellant Jackson was sentenced to one to five 
years on Count I and one year on Count II, said sentences to run 


concurrently. This <zppeal followed: 


STATUTES INVOLVED 


Section 22 - 2901 D. C. Code: 


Robbery. 
"Whoever by force or violence, whether against resistance 


or by sudden or stealthy seizure oz snatching, or by putting in 
fear, shall take from the person or immediate actuai possession 
of another anything of value, is guilty of robbery, and en) 
person convicted thereof shall suffer imprisonment for not) less 
than six months nor more than fifteen years. (Mar. 3, 1901, 

31 Stat. 1322, ch. G54, §c10)" 


Section 22 - 3204 D. C. Code: 


Carrying concealed weapons. 
“No person shall within the District of Columbia carry 


either openly or concealed on or about his person, except in 
his dwelling house ox place of business or on other land 
possessed by him, a pistol, without a license therefor issued 
as hereinafter provided, or any deadly or dangerovs weapon 
capable of being so concealed. Whoever violates this secti 
shall be punished as provided in section 22 - 3215, unless 
violation occurs after he hes been convicted in the Distri 
Columbia of a violation of this section or of a felony, ei 
in the District of Columbia or in another jurisdiction, in 
case he shall be sentenced to imprisonment for not more than ten 
years. (July £, 1932, 47 Stat. 651 ch. 465, §4; Nov. 4, 1943, 
57 Stat. 56, ch. 2596; Aug. 4, 1947, 61 Stat. 743, ch. 469); 

June 29, 1953, 67 Stat. 94 ch. 159, §204 (c).)" 


Rule 31 (b) Fed. R. Crim. Proc., 1¢ U.S.C.A. 


Verdict | 
"(d) Poll of Jury. When a verdict is returned and iene 
it is recorded the jury shall be polled at the request of any 
party or upon the court's own motion. If upon the poll there is 
not unanimous concurrence, the jury may be directed to retire for 
further deliberations or may be discharged.” 


Rule 52 (b) Fed. 2. Crim. Froc., lc U.S.C.A. 


Harmless Error and Plain Error 
“(b) Plain Error. Plain errors or defects affecting 


substantial rights may be noticed although they were not 
brought to the attention of the court." 


STATEMENT OF POINTS 
The points! thet will be relied upon by appellant in this appeal 
1. The Court below erred in not discharging the jury or 


directing the jury to retire for further deliberations when Juror 


#1 stated that she went along with the majority in finding the 


defendant guilty on Count One. 
2. The Government failed to establish beyond a reasonzble 


doubt that appellant was guilty of robbery as charged in Count One. 


Avi 
SUMMARY OF ARGUMENT 


As one member of the jury did not affirmatively state that the 
verdict announced by the foreman was her verdict but told the Court 
instead that she went along with the majority in finding the appellant 
guilty of robbery, no verdict was unanimously agreed to by the jury 
on Count One. 
The evidence present at the trial was not sufficient to | 


establish beyond a reasonable doubt that appellant was guilty of 


robbery. The Government did not carry its burden of proof relative 


to appellant's having taken something of value from the complaining 


witness. 
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ARGUMENT 


The Court Below Erred In Not Diseharging The 
Jury Or Returning The Jury To The Jury Room 

For Further Deliberations When One Member Of 
The Jury Stated During The Polling That She 

Went Along With The Majority In Finding The 

Appellant Guilty Of Robbery. 


(With respect to this point appellant desizes the 
Court to read the following pages of the reporter's 
wanseript: T 223-222) 


Judge Prettyman, spezking for this Court in Billeci vs. United 
States, 1950, S7 U.S. App. D.C. 274, 104 F.2d 394, 4C3, stated: 


"An accused is presumed tc be innocent. Guilt mst be 
established beyond a zeasomable doubt. All twelve jurors 
must be convinced beyond:<hat doubt; if only one of then 
fixedly has reasonable doubt, a verdict of guilty cannot 
be returned. These »cinciples are not pious zlatitudes 
recited to placate the shades of venerated legal ancients. 
They are working rules of law binding-upon the court. 
Startling though the concept is when fully appreciated, 
those rules mean that the prosecutor in a criminal case 
must actually overcome the presumption of innocence, all 
reasonable doubts as to guilt, and the unanimous verdict 
requirement." 


The appellant contends thet the requirement for a unanimous 
verdict was not met in this case as one juror's response, during the 
polling of the jury following the foreman's announcement of the verdict, 
demonstrated thet! she did not fully assent to the verdict as announced. 

In discussing the polling of the jury as provided for by Rule 31 
(d) of the Federal Rules of Criminal Procedure, the Court in Mirands 
vs. United States, Ist Cir. 195¢, 255 F.2d 9, 17, said: 

“aie The object is to give each juror an opportunity, 

before the verdict is recorded, to declare in open 

court his assent to the verdict which the foreman has 

returned and thus to enable the court end the parties 

to ascertain with certainity that a unanimous verdict 

has in fact been reached and that no juror has been 


coerced or induced to agree to a verdict to which he 
has not fully assented." 


ook = 
There is no question that a juror hes a right to change his 

mind and dissent from a verdict to which he has agreed to in the jury 
room when he is polled. Bruce vs. Chestnut Farms - Chevy Chase Dairy, 
1942, 75 U.S. App. D.C. 192, 126 F.2d 224, 53 Am. Jur. 705 Trial, 
§1019. In the present case the foreman stated that the jury had 
agreed upon a verdict of guilty on Counts I and II. Appellant's 
counsel requested a poll of the jury and the deputy clerk| began with 
Mrs. Aminta R. Knight. The record reflects the following: [TR 224} 


"The Deputy Clerk: Mrs. Aminta 2. Knight, what say you 
as to the defendant on Count I of the indictment? 


Mrs. Knight: I went along with the majorit -- guilty: 
The Court: What did you say? 
Mrs. Knight: I went alongwith the majority. 
The Court: Guilty? 


Mes. Knight: Yes." 


It must be borne in mind that this verdict was reached after the 
| 


jury had deliberated approximately two and one quarter hours on 
March 21, all day on March 22 end approximately one hour on March 23. 
During the course of the deliberation they had announced ‘they were 
“hung" and had received further instructions commonly kng as the 
"@llen-Charge". 
This Court's opinion in the case of Bruce vs. chestnut Farms- 
Chevy Chase Dairy, supra, relates the following occurrance after the 
foreman stated to the Court that the jury had found for the defendant 


and plaintiff's counsel requested a poll of the jury: page 224 


~ $f 


“He pointed to one of the Jurors (Mrs. 
Sinzod) who was at the end of one of the two 
lines of Jurors, and asked, ‘What is your 
verdict’? She sesponded, “For the rlaintift* 
The Court said, ‘You meen for the defendant?" 
She responded, "No, fo> the -leiatiff'. The 
Court said, 'Do you know who the slaintiff is'? 
and she said, ‘Yes'. The Cou-ct said, ‘Plain- 
tiff is the one who is bringing the suit, the 
defendent is the one against whom the suit is 
brought’. Juroz Sinrod ceplied, 'Yes, I know 
that, that is the sleintiff (pointing to the 
plaintif£) aud that is hic ettorney (pointing 
to Attorney Solem)'. 


* * 


"Under repeated questioning by the Court, Juro= 
Sinzod seid thet she had been for the plaintiff 
all along and said, ‘If you mean my own verdict, 
it is for the vlaintiff'. This Jezor then ssid 
she had agreed in the Jury coom fo a verdict for 
the defendant, after listening to the ezguments of 
the other Jurozs and in order not to tie up the 
cary, and then she seid ia the Juzy box, *I find 
now for the defendant’, 'I thought you were esking 
how Z stood in the beginning in the Jury room, I 
e-dict for the defendant’ .” 


The Judge continued the yoll end the next three Jurors stated thet 
they found for the defendant. The fifth Juroz, however, stated thet 
she found for the plaintiff. The >emaining Jurors czesponded that 


they found for the defendant. In reversing the case and ewarding € new 


trial the Cou-t connie 
1 


On this nerd Se we think the trial couct should 
not have received end cecorded the verdict. 


® wv 


“There can be‘no question of the right of a juror, 
when rolled, to dissent from a verdict to which he has 
azreed in the ‘uzy zoom, end when this happens, the jury 
should either be discharged oz retucned to their room for 
further deliberaticn." 

e 
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A very similar situation arose in State vs. Brown, 1953, 

110 OA 57, 160 NE 2d. 419. There the defendant Brown was tzied on 

an indictment which contained three Counts. The foreman stated that 

the jury found the defendant guilty on Count I and not guilty on the 

other two Counts. The Clerk then rroceeded to poll the jury as re- 

quested by counsel for the defense. Juror No. 2 responded 2s follows: 
‘yr, Bendes: Ethel Fenner, is this your verdict? 
Ethel Fenner: May I tell the truth? 
Mc. Corvington: Yes. 


Ethel Fenner: I went with the rest because I was the 
only one left. 


Mr. Corvington: Move that the jury-- 
Ethel Fenner: I told them this would happen. T can't 
help it. | 
The Court: Wait a minute. You haven't any right to tell 
it st all. 

Ethel Fenner: I am on my conscience-- 


The Court: That is all right. You haven't any right 


tell at all." 


Following a discussion with counsel the Court continued with the poll 


and then stated that the Court would accept the verdict. In reversing 
the Court said: 


"[1] We think it proper not to allow a juror to 
explain or give reasons for his or her vote. We also 
think it essential in the poll of a jury in a crimina 
case that there be no question that an affirmative vo 
is recorded. A juror may, after coming into court, 
change his vote, and so express himself to the court 
when the poll is taken. 45 A.L.2. 1301, supra, and 
criminal cases cited on p. 1302. Groves v. State, 
162 Ga. 161, 132 S.E.769." 
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"f2) ‘A juror should show, by dicect statement, 
that the verdict is his true vote on the issue, but 
it is not wrong for the trial court to interrogate 
the juror to make clear such cucor's answer when, 
upon poll,’ there is a doubt as to the vote being 
given. State v. Lewis, 55 Nev. 262, $1 ?.2d ¢20. 
Martin v. State, 23 Ala. App. 21, 124 So. 392." 


“f3} In the instant case there was no such 

unequivocal assent to the verdict as is necessary 

to show that the jury as a body had arrived at.a 

unanimous belief beyond a reasonable doubt of the 

guilt of the accused. From the record before us, 

it appears! chat Mrs. Fenner was desirous of changing 

her vote, as she had a sight to do, or, that she still 

entertained a doubt about the vropriety of conviction." 

In Solar v. United States, Mun. App. D.C. 1952, 86 A.2d 538, 539 
@ situation not! unlike ours arose. The foreman returned the jury's 
verdict as guilty of negligent homicide. The following then took 
place. 

"The Court: Do you wish to have the jury polled? 


Mc. Koonin: Yes, your Honor. 


The Court: Very'well. Answer as your name is called, 


guilty or not suf lty--ae your name is called. 


One woman juror foes May I know the reason for this? 
You see, I'm sorgy, but what do you mean? Is what I did, 
the quescion? } 
The Court: Have" you not decided whether or not this man 
is quilty or innédcent? 
The Woman 'Juror:! I said not guilty. I said not guilty 
and I changed it-to guilty in a way. Is that what you mean? 
The Court: No; that is not what I mean. You went in the 

‘ 


jury room'and when you decided this issue, did you decide 


this man was guilty or not guilty? 


’ 
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The Juror: Guilty, I suppose.' 
The remainder of the jury was polled and snswered, 
'Guilty’ 
[The Clerk}: They all answered ‘Guilty’, your Honor. 
The Court: All right'". 
The Court in reversing and remanding the case for a new trial stated: 


"We hold that no verdict had actually been agreed to by 
the jury. A verdict reportedly rendered by the jury and 
recorded under the foregoing circumstances is wholly |with- 
out meaning or affect." 


* * * 


"By the original statement of the dissenting juror, 
it is evidenced that unanimity was lacking. The 

words, 'I said not guilty and I changed it to guilty, 
in a way', are indicative of her lack of full consent. 
This uncertainity wes further emphasized by her response 
of 'Guilty, I suppose’. Where, on polling the jury, 
eleven jurors support the tendered verdict and one juror 
dissents, there is no verdict and judgment cannot be} 

entered thereon. Scott vs. Scott, 110 Pa. 357, 2 A 531" 


Regarding the present posture of this case the textwriters in 

53 Am. Jur. 705, Trial §1019 say, “However, since unanimity in the 

verdict of the jury is recognized by law, the dissent of hee juror, 
when the jury is polled, is as fatal as that of all, and z new trial 
must be awarded where the verdict is received after such dissent." 
II. The Evidence Is Not Sufficient To Establish 


Beyond A Reasonable Doubt That The Appellant 
Was Guilty Of Robbery As Charged In Count One 


Of The Indictment. 


(With respect to this point, appellant desires the 
Court to read the following pages of the reporter's 
transcript (TR 21-23; 26-33; 36-37; 40-41; 49-52; 
55; 60; 64-66; 75; 30-92; 156-157) 


There were only tro witnesses to the events which occurred 
in the Shell Setvice station on October 9, 1966. ‘The complaining 
witness, Robert'L. Nelson and appellant, Van Dyke Jackson. There 
was no dispute that appellant approached Mr. Nelson and requested 
change for 2 $5-dollar' bill. Nelson said appellant exhibited the 
$5-dollar bill {TR 22] and appellant claimed he gave it to him and 
that Nelson placed it on the cash drawer. [TR 93] Nelson said he 
did not know what happened to the $5-dollar bill although he testi- 
fied that he saw appellant slide the gun open while he was counting 
out the one dollar bills. Nelson and appellant agree that appellant 
had both hands on the gun when Nelson first saw it. [TR 28-30 and 93] 
The appellant testified that he had dropped the pistol from the 
waist band of his pants and was picking it up when Mr. Nelson came 
at him swinging and that he thereafter ran from the service station. 
There was no 2xplanation as to what happened to the five dollar bill. 
It was not found on the appellant at the time of his arrest [TR 60] 
nor was it found during the extensive search conducted by Officer 
Gannon. [TR 156-157? The five one dollar bills that appellant 
allegedly took from Mz. Nelson according to his testimony were 
thrown to the ground when he caught up with appellant on the side- 
walk in front of the gas station. Howover, Officer Rycyk, who was 
seated in a police car approximately seven feet away did not see 

é 


the one dollar ‘bills thrown to the ground or hear any conversation 


between eppellant and Nelson [TR 65-66] Officer Gannon testified 


that he first eh appellant just crossing the sidewalk area 


and that he kept himfunder constant observation thereafter end he 


did not see the five one dollar bills thrown to the ground) 


Actually Nelson testified on page 23 that appellant “tried 


me", 


St9u— 


CONCLUSION 


The Court's further instructions to the jury following their 


announcement that they were unable to agree upon a verdict certainly 


influenced Mrs. McKnight to agrec in the jury room with the majority's 


decision that the appellant was guilty of robbery. However, she was 


not convinced and she did not fully assent to this verdict. There- 


fore, the verdict was not unanimous and a new trial must be awarded. 


A review of the record reveals why this juror and perhaps others 


who were swayed by the Court's "Allen-Charge” to vote with the 
ik 


| 
majority, were not convinced beyond a xveasonable doubt as to appellant's 


guilt. As the evidence is less than convincing on one of|the elements 


which the appellee had to prove beyond a reasonable doubt, this case 


should be reversed with instructions to enter a judgment of acquittal 


on Count One. 


R. Harrison Pledger, Jr. 


$25 Washington Building 
Washington, D. C. 20005 


Attorney for Appellan' 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented : 


1) Did the trial court abuse its discretion by giving the 
‘Allen charge and under the circumstances of this case, 
was the charge itself coercive? 

2) Was the verdict of the jury unanimous and properly 
accepted by the trial court? 
| 3) Was there sufficient evidence of a taking to support 
the verdict of guilty of robbery where appellant never 
raised the sufficiency of evidence issue in the court below? 
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trial court. In any event, the evidence was more than 
sufficient to support the jury verdict of guilty 


Conclusion 


5 
13, 14, 15 
pp. D.C. 389, 160 F.2d 


Cases—Continued Page 


Solar v. United States, 86 A.2d 538 (D.C. Mun. App. 1952).. 11, 12 
State v. Brown, 168 N.E. 2d 419 (Ohio 1953) ... : 12 
*State v. Gullette, 209 A.2d 529 (Conn. 1964) = 
*State v. Schmelz, 111 A.2d 50 (N.J. 1955) 
Thompson. V. United States, 88 U.S. App. D.C. 235, 188 F.2d 

GBBZ (UGH) -...ereen-neecseeenecsenssneneseseeeeanenessneen 
“Trimble v. United States, —— U.S. App. D.C. —, 369 

F.2d 950 (1966) ....---:eeec-cceeeerees 
2300 Restaurant, Inc. v. Cavell, 143 A2d 687 (D.C. Mun. 


843 U.S. 950 (1952) .........-.- 

Wigfall v. United States, 97 U.S. App. D.C. 252, 230 F.2d 
220 (1956) .....seccseeceesnececnsseresesseesssnensenensessseseey 

Young V. United States, 114 U.S. App. D.C. 42, 309 F.2d 
662 (1962) 


OTHER REFERENCES 


Title 22, District of Columbia Code, Section 2901 
Title 22, District of Columbia Code, Section $204 


— 
*Cases chiefly relied upon are marked by asterisks. 


g 


United States Cot of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,012 


Van DYKE JACKSON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried to a jury before Judge Joseph C. 
McGarraghy and found guilty as charged of robbery and 
carrying a pistol without a license on March 23, 1967 
(22 D.C. Code §§ 2901 and 3204). He was sentenced to 
imprisonment for one to five years on the robbery count 
and one year on the pistol count, the sentences to run 
concurrently. 


The Government’s Case 


At the trial, the complaining witness for the Govern- 
ment was Robert L. Nelson, an employee of the Washing- 


(1) 
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ton Cab Association, Inc. Mr. Nelson testified that on 
October 9, 1966, he was working at a Shell service station 
"located at 129 Q Street, S.W. This service station was 
' maintained by the Washington Cab Association, Inc. (Tr. 
| 20-21.) At about 4:30 that afternoon, Mr. Nelson was 
alone ‘when appellant came into the office of the station 
and asked him for change for a five-dollar bill. At this 
time, appellant had a five-dollar bill in his hand which he 
exhibited to Mr. Nelson but never gave to him. (Tr. 21- 
22, 26, 30, 36, 153.) In response, Mr. Nelson went to the 
cash «register which was nearby, opened it, and began 
counting out five one-dollar bills that belonged to the 
Waslington Cab Association, Inc. As Mr. Nelson com- 
pleted the counting, he heard and then saw appellant 
“slid[e] back a pistol to load it” whereupon appellant 
said, “I want it all.” (Tr. 22-28, 28-29.) Mr. Nelson 
closed the cash register drawer (Tr. 22, 36). Appellant 
had both hands on the gun which was pointed at Mr. 
Nelson’s side (Tr. 30, 35). Appellant then grabbed the 
five one-dollar bills that Mr. Nelson had in his hand and 
immediately turned and fled with the pistol still in his 
hand (Tr. 22, 30, 37). Mr. Nelson immediately gave 
chas$ and caught up with appellant on the sidewalk in 
fron’ of the Shell Station. As Mr. Nelson reached for 
him appellant stated, “Here, man, here’s your money”, 
drorped the five one-dollar bills to the ground, and con- 
tinuéd his flight. (Tr. 22, 31.) After he picked the money 
up, Mr. Nelson learned that two police officers in plain- 
clothes were parked nearby and immediately proceeded to 
tell ‘them what had happened (Tr. 22-23, 32-33). Mr. 
Nelson did not participate any further in the chase but 
direeted the attention of the officers to the fleeing robber 
who’ was still within sight, the pistol clearly visible in 
his hand (Tr. 22-23, 33). 

Private Robert G. Gannon, Fourth Precinct, then testi- 
fied that while on duty in plainclothes, he and his part- 
ner, Private Stanley J. Rycyk, parked their unmarked 
polige cruiser in the 100 block of Q Street, S.W. opposite 
the Shell station. As officer Gannon was talking to some 
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juveniles, his attention was drawn to appellant who was 
running out of the Shell station parking lot towards the 
police cruiser. As appellant approached to within about 
ten feet of the cruiser, he turned and fled west on Q 
Street towards Second Street, S.W. Appellant had what 
appeared to be a pistol in his hand. (Tr. 38-41.) Officer 
Gannon also observed Mr. Nelson running from the gas 
station but did not pay much attention to him as his 
attention was drawn primarily to appellant (Tr. 41). 
Accordingly, Officer Gannon did not observe Mr. Nelson 
“eatch up” with appellant and did not observe Mr. Nelson 
pick up any money (Tr. 51-52). Mr. Nelson then ap- 
proached the officers, asked if they were police officers and 
stated, pointing to appellant, “That man just robbed 
me” (Tr, 41-42). Officer Gannon and his partner then 
began chasing appellant in their cruiser. They observed 
appellant run north on Second Street, S.W., momentarily 
lost sight of him and then observed him crouching at 
the junction of two alleys on P Street, S.W., about a 
block away. Officer Gannon got out of the cruiser and 
approached appellant who still had the pistol in his hand 
and yelled, “Stop, police.” Appellant fled once again, 
with Officer Gannon in close pursuit. Appellant ran back 
onto Q Street and then turned into another nearby alley, 
causing Officer Gannon to lose sight of him. Officer Gan- 
non had again hollered, “Police, stop; stop, police,” to 
which appellant paid no heed. Officer Gannon made no 
further attempt to follow appellant since Officer Rycyk 
was now located in the area towards which appellant 
had run, (Tr. 44-49.) 

Private Rycyk who was seated on the driver’s side of 
the cruiser, testified that he, too, saw appellant flee from 
the gas station. He stated further that he observed Mr. 
Nelson run after appellant and grab hold of appellant 
about fifteen feet from the police cruiser. Appellant then 
broke loose and continued to run. (Tr. 54-57, 64-65.) 
He did not observe appellant throw anything to the 
ground as he “wasn’t looking that close” (Tr. 55). Officer 
Rycyk further stated that he “wasn’t looking to see if he 
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threw anything—[he] was looking at the gun” (Tr. 66). 
After Mr. Nelson told the officers about the robbery, 
Officer Rycyk turned the cruiser around, drove north onto 

‘ Second Street, S.W., and then east onto P Street, where 
appellant was observed crouched in an alley. After 
Officer Gannon alighted from the car to continue the 
pursuit on foot, Officer Rycyk drove north onto First 
Street, S.W. At this point, appellant ran across First 

' Street in front of the cruiser and proceeded into an 

' alley. Officer Rycyk followed in the cruiser and next ob- 

| served appellant standing in a nearby play yard. Officer 
Rycyk got out of the cruiser and as he shouted to appel- 

' lant to stop, appellant ran again. A few minutes later, 
Officer Rycyk found appellant hiding in the men’s room 

of a laundromat located in the 1500 block of First Street, 
§.W., a short distance from where he had last seen appel- 
lant. (Tr. 55-59.) After placing appellant under arrest, 
Officer Rycyk searched him and recovered from one of 
appellant’s pants pockets a clip for 2 9MM automatic 
pistol which contained 5 live rounds in it (Tr. 60-61, 
67-68.): A few minutes later, Officer James H. Aurouze 
of the Metropolitan Police Department handed to Officer 
Rycyk a 9MM automatic pistol. There was one live 
round in the chamber and the hammer was back in the 
cocked position, ready to fire. The rounds and clip re- 
covered from appellant fitted the pistol which was test 
fired and found to be operable by Officer Rycyk. (Tr. 
60-62, 68-69, 72, 81.) 

Officer Aurouze was the Government’s final witness who 
stated that on October 9, 1966, shortly after 4:30 p.m., 
he found a pistol in a tree box space in front of 1541 
First Street, S.W., and immediately turned it over to 
Officer Ryeyk. When he found the gun, there was no clip 
in it, the slide was forward and the gun was cocked. 
(Tr. 73-78.) The pistol, clip, bullets and a certificate 
indicating that appellant had no license to carry a pistol 


1The record is silent with regard to whether or not any money 
was recovered from appellant. 
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were then admitted into evidence without objection. After 
the introduction into evidence of a stipulation of facts 
establishing that the Washington Cab Association, Inc. 
was a corporate entity doing business in the District of 
Columbia, the Government rested its case. Appellant did 
not make a motion for judgment of acquittal as to either 
count of the indictment. (Tr. 84, 88.) 


Appellant’s Defense 


Appellant testified that shortly after 4:30 p.m. on 
Sunday, October 9, 1966, he entered the Shell station 
where Mr. Nelson, the complainant, was employed. As he 
approached the station, he recognized the two police offi- 
cers in front of the gas station. (Tr. 92.) Appellant 
states that when he entered the gas station, Mr. Nelson 
Was conversing on the telephone? Appellant interrupted 
this conversation and asked Mr. Nelson for change of a 
five-dollar bill which appellant tendered and gave to Mr. 
Nelson, who in apparent response to appellant’s requests, 
laid it on the cash register counter,* opened the register 
and proceeded to count money from a stack of one-dollar 
bills which he had removed from the cash register 
drawer. (Tr, 93, 126-127.) As Mr. Nelson, whose back 
was towards appellant, was counting the money, an auto- 
matic pistol, which appellant had been carrying hidden 
in the waistband of his trousers, fell to the floor‘ (Tr. 
93, 107). Inserted in the weapon was a clip containing 
eight live rounds (Tr. 98, 106). Appellant picked the 
weapon up and with both hands and tried to remove 


* Mr. Nelson testified that when he observed appellant entering 
the gas station, he was merely sitting in his office. He received no 
phone call prior to or during the robbery and did not remember 
talking on the phone. (Tr. 25, 26, 36.) 


*Mr. Nelson denied putting the five-dollar bill on the cash 
register tray (Tr. 26). 


* Appellant testified on cross-examination that just prior to 
entering the Shell station, he walked a distance of about a block 


with the gun hidden in his waistband and that it did not fall dur- 
ing that time. 
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a bullet which had become lodged in the chamber of 
' the weapon as a result of the fall. At the same time, 
| Mr. Nelson turned and came towards appellant with his 

oe eee “swinging,” whereupon appellant turned and 
fled ik the direction of the police scout car. (Tr. 93-94.) 
Appejlant denied taking any money and stated that he 
did wot get his five-dollar bill back from Mr. Nelson 
(Tr. 94). He further denied being momentarily stopped 
by Mr. Nelson and stated that he threw no money to 
the ground. (Tr. 94-95, 119.) Appellant’s testimony re- 
garding the route of his flight was substantially in accord 
with ythat of Officers Gannon and Rycyk except that ap- 
pellabt testified that prior to entering the laundromat 


where he was apprehended, he crawled under a parked 
automobile in an effort to hide from police who were 
searching the area (Tr. 116). He testified further that 
during his flight, he removed the clip from the pistol and 
succeeded in removing two live rounds from the chamber 
of the weapon with one round remaining jammed in the 
chamber when he discarded the weapon on First Street, 


S.W. (Tr. 96, 118).° 

Agpellant’s wife, Beverly V. Jackson, testified that 
during a prior proceeding in her husband’s case Mr. Nel- 
son Stated that he placed the five-dollar bill given to him 
by ap ellant on the cash register drawer. Mrs. Jackson 
further testified that Mr. Nelson told her that as he, 
Mr. Nelson, got the five one-dollar bills out of the cash 
regigter, appellant put a gun in his back and said, “I 
want all of it.” Mr. Nelson also told her that he did 
not receive any money from appellant. The testimony of 
Mrs. Jackson in addition to that of three character wit- 
nesses who testified regarding appellant’s reputation in 
the community for honesty concluded appellant’s case. 
(Tr. 134, 136-137, 143, 146, 152.) 

At the conclusion of the Government’s rebuttal testi- 
mony, appellant did not make a motion for a judgment 


5 When Officer Aurouze found the weapon, the slide was forward 
and the gun was cocked (Tr. 76, 78-79). Officer Rycyk testified 
that he did not have to unjam the pistol (Tr. 68). 
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of acquittal (Tr. 158). Counsel then made their closing 
arguments and the trial judge fully instructed the jury 
(Tr. 162-186, 187-202). 

Trial of this case began late in the morning of Monday, 
March 20, 1967, and the jury began deliberations at mid- 
afternoon, the next day (Tr. 1, 202). No verdict having 
been reached that day, the jury was excused for the 
night at about 4:30 p.m. (Tr. 202-205). At about 3:00 
p.m. on Wednesday afternoon, the jury indicated that it 
could not agree upon a verdict (215). The Allen charge 
was given over objection by defense counsel and at 4:40 
p-m., in response to an inquiry by the trial judge, the 
foreman of the jury indicated that progress had been 
made (Tr. 215-219). After a conference among them- 
selves, the jurors indicated that they preferred to con- 
tinue deliberations the following morning. Accordingly, 
they were excused for the night. (Tr. 219-221.) Follow- 
ing further deliberations on Thursday morning, the jury 
returned to the courtroom at 10:45 a.m. and the foreman 
announced the verdict of guilty on both counts of the 


indictment (Tr. 222-223). 
Defense counse] then requested that the jury be polled. 
The following then occurred. 


“THE COURT: Members of the jury, counsel for 
the defendant has asked that you be polled. That 
means that when the Clerk calls your individual 
names, you will state your individual verdict. Do 
you understand that? You probably have been polled 
before in other cases; but, in other words, your 
foreman has stated your verdict. You will now each 
individually state your verdict as the Clerk calls your 
name, 

“THE DEPUTY CLERK: Mrs. Aminta R. 
Knight, what say you as to the defendant on count 
one ® of the indictment? 

eae KNIGHT: I went along with the majority 
—guilty. 

THE COURT: What did you say? 


¢ This count charged appellant with robbery. 
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MRS. KNIGHT: I went along with the majority. 

THE COURT: Guilty? 

MRS. KNIGHT: Yes. 

THE DEPUTY CLERK: On count two of the 
indictment? 

MRS. KNIGHT: Guilty.” (Tr. 223-224.) 


Each of the other jurors answered only “guilty” 
when asked about their verdicts on each count 
(Tr. 224-226). 

At the conclusion of the poll, defense counsel re- 
mained silent and the jury was discharged by the 
Court, with the observation that it “obviously de- 
liverated carefully and thoughtfully” about its ver- 
dict (Tr. 227). After the jurors had left the court- 
room, however, defense counsel said: 


« I am going to raise an objection to the jury 
verdict, I think that Juror No. 1 stated when she 
was polled that she went along with the rest. I am 
not sure that this shows the necessary conviction in 
her own mind that the defendant was guilty on 
count one... . I believe, therefore, that this jury’s 
verdict should be set aside. I would ask that the 
Court take such action.” (Tr. 227-228.) 


The court stated that it did not “see anything, frankly, 
from what [it] observed to set aside the verdict” but re- 
served decision to permit appellant’s counsel to file a 
memorandum in support of his motion (Tr. 228). On 
April 25, 1967, the trial judge, by memorandum, denied 
appellant’s motion for a new trial. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901 pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by putting in fear, shall take from the 
person or immediate actual possession of another 
anything of value, is guilty of robbery, and any per- 
son convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 
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Title 22, District of Columbia Code, Section 3204 pro- 
vides: 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
son, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without 
a license therefor issued as hereinafter provided, 
or any deadly or dangerous weapon capable of being 
so concealed. Whoever violates this section shall be 
punished as provided in section 22-3215, unless the 
violation occurs after he has been convicted in the 
District of Columbia of a violation of this section or 
of a felony, either in the District of Columbia or in 
another jurisdiction, in which case he shall be sen- 
tenced to imprisonment for not more than ten years. 


SUMMARY OF ARGUMENT 
I 


The trial court, in a proper exercise of its discretion, 


gave the Allen charge when the jury unequivocally indi- 
cated its inability to reach a verdict. The jury thereupon 
deliberated further, was allowed a seventeen-hour over- 
night recess, deliberated still further and then reached a 
verdict. Any possible coercive effect of the Allen charge 
was thereby dissipated. 


II 


The verdict of the jury was unanimous. The explana- 
tion by one of the jurors of how the verdict was ulti- 
mately arrived at was in no way an expression of doubt 
or dissent by that juror from the verdict of guilty of 
robbery. The juror’s responses to questions by the trial 
court clearly indicated a concurrence in the verdict. 


Tit 


Appellant’s contention that evidence of a taking was 
insufficient to support the robbery verdict is untimely 
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and lacking of any merit. Tested by the proper standard, 
there was clearly sufficient evidence to support the verdict. 


ARGUMENT 


L. The trial court did not abuse its discretion by giving 
the Allen charge and under the circumstances of this 
case, the charge itself was not coercive. 


(Tr. 215, 219-220) 


Appellant complains that the trial court’s Allen charge 
coerced a juror, Mrs. Knight, and perhaps others into 
reaching a verdict of guilty.” The Allen charge can, of 
course, be given by the court, in its discretion, when the 
jury indicates an inability to agree upon a verdict.* 
E.g. Fulwood v. United States, —— U.S. App. D.C. —, 
369 F.2d 960 (1966) ; Moore v. United States, 120 US. 
App. D.C. 203, 345 F.2d 97 (1965) ; United States v. 
Barnhill, 305 F.2d 164 (6th Cir.), cert. denied, 371 US. 
865 (1962) ; Sikes v. United States, 279 F.2d 561 (5th 
Cir, 1960); United States v. Furlong, 194 F.2d 1 (7th 
Cir.), cert. denied, 348 U.S. 950 (1952). The charge 
given in this case was that contained in the Junior Bar 
Section’s Criminal Jury Instruction Manual (No. 41), 
which was approved by this Court in Fulwood v. United 
States, supra, 369 F.2d at 963 n.5, and based on that 
given in Moore v. United States, supra. 

In the circumstances of this case, the charge itself was 
not coercive. This is not a case where a verdict was 
returned a few minutes after the Allen charge, and it 
might be inferred that one hold-out juror was induced 
by the charge to change his verdict. Here, apparently, 
several jurors disagreed with a majority at the time of 
the Allen charge, for after an hour’s further deliberation, 


7 Appellant’s Br. 19. 


8 The jury here unequivocally indicated an inability to reach a 
verdict when they informed the trial court that: “We, the jury, 
have been unable to make any progress since early this morning. 
Therefore, we feel we have a ‘hung jury’.” (Tr. 215.) 
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“some progress” had been made (Tr. 219). This pre 
sumably meant that some jurors had changed their minds 
but that others were still in dissent. The trial court, 
in a deliberate and effective effort to avoid any circum- 
stances which might be considered coercive, inquired of 
the jury if they wished to continue their deliberations or 
preferred to be excused until the next day (Tr. 219-220). 
The court acceded to the desire of the jurors and ex- 
cused them until the following morning (Tr. 220). After 
the seventeen-hour pause, the jury met for still another 
hour before reaching their verdict. This overnight recess 
in the deliberations undoubtedly dissipated any possible 
coercive effect of the Allen charge. See Fulwood v. United 
States, supra. The trial judge reached the same con- 
clusion in a memorandum denying appellant’s motion for 
a new trial.’ 


II. The verdict of the jury was unanimous and was prop- 
erly accepted by the trial court. 


(Tr. 223-224) 


Appellant contends that during the poll of the jury, 
one juror indicated that she “did not fully assent to the 
verdict as announced” and that, accordingly, the trial 
court should have either discharged the jury or sent the 
jury back for further deliberations.”° The poll of the jury 
was intended to assure that the verdict as announced 
by the foreman was in fact the free and considered 
decision of each juror. Humphries v. District of Colum- 
bia, 174 U.S. 190, 194 (1899) ; Miranda v. United States, 
255 F.2d 9, 17, 18 (1st Cir. 1958) ; Solar v. United States, 
86 A.2d 538 (D.C. Mun. App. 1952). Of course, if a 
juror indicates during the poll that he disagrees with the 
announced verdict, or if he expresses some doubt about 
his verdict, then no true verdict has been reached. If 


*See Judge McGarraghy’s memorandum denying appellant’s mo- 
tion for a new trial which appears as an appendix to this brief. 


10 Appellant’s Br. 12-17. 
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this be the case, the jury should, preferably, be sent back 
for further deliberation or clarification of the verdict. 
E.g., Bruce v. Chestnut Farms-Chevy Chase Dairy, 75 
U.S. App. D.C. 192, 126 F.2d 224 (1942) ; 2300 Restau- 
rant, Inc. v. Cavell, 143 A.2d 637 (D.C. Mun. App. 1958) ; 
Solar v. United States, supra; State v. Gullette, 209 A.2d 
529 (Conn. 1964) ; State v. Schmelz, 111 A.2d 50 (N.J. 
1955), and cases there cited. 

The doubts, equivocations and dissents of the jurors 
in the cases cited by appellant are not present in the 
instant ease." Here, Mrs. Knight at no time expressed 
any doubt or dissent from the verdict of guilty on count 
one. Her answer to the question “what say you as to 
the defendant on count one of the indictment” was “J 
went along with the majority—guilty.” She then un- 
hesitatingly replied “yes” when the trial court asked 
whether her verdict was “guilty” (Tr. 223-224). That 
she prefaced her verdict of “guilty” with the explanation 
that she “went along with the majority” does not mean 
that this was not her free and considered decision. It 
is obvious that any juror who at first dissents and later 
changes his mind “goes along with the majority.” 
Furthermore, it is quite possible that Mrs. Knight’s vote 
was always for conviction and, hence, “along with the 
majority.” If indeed, there ever was a shift by Mrs. 
Knight, it cannot be held improper because it came after 
an Allen charge. That a verdict is reached after such a 
charge does not prove that the charge was coercive, but 
merely that it was effective. Cenedella v. United States, 
224 F.2d 778, 788-784 (1st Cir.), cert. denied, 350 U.S. 
901 (1955). The very purpose of an Allen charge is to 


311 Compare Bruce v. Chestnut Farms-Chevy Chase Dairy, supra 
(verdict for defendant. Juror stated on poll: “If you mean my 
own verdict, it is for the plaintiff.” This juror then stated that she 
agreed to a verdict for defendant in order not to tie up the jury) ; 
State v. Brown, 168 N.E. 2d 419 (Ohio 1953) (juror responded on 
poll: “I went with the rest because I was the only one left... .I 
told them this would happen. I can’t help it.”); Solar v. United 
States, supra (during the poll, juror responded: “I said not guilty 
and changed it to guilty in a way -. . Guilty, I suppose.” ) 
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remind the jurors that they should be receptive to the 
arguments of their fellow jurors and to give them a 
further chance to reconsider their views. It is obviously 
intended to make some jurors change their minds in order 
that a verdict may be rendered. Mrs. Knight's statement, 
we submit, can most reasonably be interpreted as an 
explanation of how the verdict was ultimately arrived at, 
rather than as an expression of doubt as to appellant’s 
guilt. Cf. State v. Gullette, supra, at 534-85. When it 
clearly appears that a juror concurs in the verdict any 
explanation volunteered by him is to be disregarded. 
State v. Schmelz, supra.” 


III. Appellant’s argument on the sufficiency of the evidence 
should be rejected since it was not raised in the trial 
court. In any event, the evidence was more than suffi- 
cient to support the jury verdict of guilty. 


Appellant, having an apparent afterthought, raises for 
the first time on appeal the issue of whether the Govern- 
ment proved beyond a reasonable doubt that appellant 
took anything of value from the complaining witness 
Mr. Nelson and urges, accordingly, that the Government’s 
proof fails to support the robbery verdict. Appellant did 
not make a motion for judgment of acquittal at trial. 
Thus at no point in the trial did appellant request the 
trial judge to evaluate the Government’s evidence in light 
of the standards set down by this Court in Curley v. 
United States, 81 U.S. App. D.C. 889, 160 F.2d 229, 
cert. denied, 331 U.S. 837 (1947), and more recently in 
Crawford v. United States, —— U.S. App. D.C. —, 
375 F.2d 332 (1967). This Court should not now for the 
first time on appeal review the sufficiency of the Govern- 
ment’s evidence. Appellant’s present claim should, there- 
fore, be rejected. 


12 It is significant to note that in State v. Schmelz, supra, a juror, 
when asked if his verdict was guilty, responded, as here, with an 
unequivocal “yes”. 


313 Appellant’s Br. 10, 17-19. 
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In any event, the evidence was clearly sufficient to 
support the robbery verdict. In reviewing the sufficiency 
of the evidence, this Court “must assume the truth of the 
Government’s evidence and give the Government the bene- 
fit of all legitimate inferences to be drawn therefrom” 
Curley v. United States, supra, See also, Glasser v. 
United States, 315 U.S. 60 (1942) ; Crawford v. United 
States, supra. Reviewing all the testimony at trial in this 
light,* the evidence is clearly sufficient to show that ap- 
pellant took five dollars from the complaining witness at 
gunpoint. 

Without reviewing in detail the evidence set out in the 
Counterstatement,” suffice it to note that the testimony 
disclosed: (1) the positive and uncontested identification 
of appellant as the one who entered Mr. Nelson’s service 
station and pointed a loaded gun at Mr. Nelson; (2) ap- 
pellant’s order to turn over the money, and appellant’s 
then grabbing the money from the hands of Mr. Nelson; 
(3) appellant’s immediate flight which he continued even 
after being three times admonished to halt by pursuing 
police officers; (4) appellant’s judicial admission that he 
entered the service station with a fully loaded pistol 
hidden in the waistband of his trousers; (5) recovery of 
the hold-up weapon which was loaded, cocked and ready 
to fire. Appellant primarily urged the jury to consider 
his denial that he pointed the pistol at Mr. Nelson or that 
he took any money. This was nothing more than a ques- 
tion of credibility and weight of the evidence which is 
obviously for the jury’s sole determination. Trimble v. 
United States, —— U.S. App. D.C. ——, 369 F.2d 950 
(1966) ; Young v. United States, 114 U.S. App. 42, 48, 
309 F.2d 662, 663 (1962) ; Wigfall v. United States, 97 


1* This Court in reviewing the sufficiency of the evidence where 
appellant made no motion for judgment of acquittal] at trial should 
consider all the evidence produced at trial. See Hall v. United 
States, 83 U.S. App. D.C. 166, 169, 168 F.2d 161, 164. cert. denied, 
334 U.S. 853 (1948): Ladrey v. United States, 81 U.S. App. D.C. 
127, 130, 155 F.2d 417, 420, cert. denied, 329 U.S. 723 (1946). 


15 See Counterstatement for references to the transcript. 
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U.S. App. D.C. 252, 230 F.2d 220 (1956). It is evident, 
therefore, that appellant’s attack on appeal is similarly 
directed at the weight of the evidence and the credibility 
of the Government’s witnesses rather than to an ommis- 
sion in proof regarding an element of the robbery offense. 
Such questions are matters which are reserved for resolu- 
tion by the jury. Glasser v. United States, supra, Thomp- 
son v. United States, 88 U.S. App. D.C. 235, 236, 188 
F.2d 652, 653 (1951). Certainly reasonable jurors could 
conclude that appellant took the money in the manner de- 
seribed by Mr. Nelson. Here, the jury chose to believe 
Mr. Nelson as was its right, and there is substantial 
evidence to support its conclusion, We submit that no 
ground exists on which to overturn the jury’s verdict. 
See Thompson v. United States, supra.** 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRess, 
United States Attorney, 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
LAWRENCE LIPPE, 
Assistant United States Attorneys. 


36 “Tt is not the function of appellant judges to weigh the evi- 
dence and decide that if they ha[ve] doubts other reasonable persons 
were compelled to have the same doubts. If that were the test 
the jury of twelve would be relegated to the very low grade func- 
tion of secondary fact finders.” Crawford v. United States, supra, 
$75 F.2d at 334 (Original emphasis). 
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APPENDIX 


UNITED STATES DISTRICT COURT 
For THE DISTRICT OF COLUMBIA 


Criminal Case No. 1259-66 


UNITED STATES OF AMERICA 
vs. 
VAN DYKE JACKSON, DEFENDANT 


MEMORANDUM 


The court is of the opinion that there is no slightest 
justification for suggesting that the verdict in this case 
was coerced or induced. 

After the jury reported that it had been unable to reach 
an agreement, the court gave the “Allen Charge” No. 41 
in the standardized jury instructions which has been ap- 


proved by the Court of Appeals and held not to be coer- 
cive. 

After approximately an hour’s deliberation, the court 
sent for the jury and was advised that they had made 
some progress toward a verdict. Rather than keep the 
jury under circumstances which might have been con- 
sidered coercive, the court inquired of the jury if they 
wanted to continue their deliberations or preferred to 
be excused until the next day. The members of the jury 
discussed the matter briefly and indicated they would 
prefer being excused until the following morning, and this 
was done. They resumed their deliberations the following 
morning at 10 o’clock and returned their verdict at ap- 
proximately 11 o’clock a.m. 

The court is satisfied that the procedures followed were 
non-coercive and that the verdict rendered was the free 
and considered decision of each individual member of the 
jury. 
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Accordingly, the defendant’s motion for a new trial is 
denied. 


/s/ Joseph C. MeGarraghy 
Judge 


April 25, 1967 
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